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competition will benefit a given mral area.3018 Bay Springs, et al. aud Bogue, Kansas argue
that mral carriers should benefit from a presumption that they continue to qualify for the
exemption in section 25I(t)(l).3079 SNET suggests that, if a LEe makes a prima facie case
in its petition for suspension or modification, the state should automatically grant a
temporary suspension of section 251(b) aDd (c) obligations, as allowed by section
251(f)(2).30IKl

1257. USTA, some mral LEes, and several other parties advocate that the
Commission clarify what constitutes a bona fide request under section 2S1(t)(l).3OIl USTA
recommeuds that a bona fide request must include, at a minimum: (1) a request for service
to begin within ODe year from the date of the request, with a mjnjmum onc-year service
period; (2) identification of the points wbere interconDection is sought, specification of
network components and quantities needed, and the date when interconnection is desired; aud
(3) an indication that the requesting carrier is williDg to agree to pay charges sufficient to
compeDSate the LEe for all costs incurred in fulfilling the terms of the ·intercoDDI:ction
agreement as part of the agreement. USTA also contends that the 'states should be allowed to
mandate longer minimum service periods and require competitive providers to post bonds or
submit deposits to ensure that a rural telephouc company does not bear the cost of
interconnection.3012 Anchorage Te1ephouc Utility daims that simply respoDdina to requests
for interconnection imposes a tremendous burden and expeuse on rural telephoDe companies,
and that rural LEes should not have to respond to requests that do not meet minimum
criteria.3OI3 Several parties state that they do not believe that generalized form letter requests

3011 TeA c:ommenta It 10.

JIm Bay SpriDp, et al. CC)IIUDCI1ts It 11; Bogue, 1CaDIIa comment- It 8; colllrG C1IIIic Tel. reply It 9.

,.. SNET comments It 37; Itt also ADcborage Tel. Utility COJ!I1IM!Ilfs It 3-4; Cmc;DDlti Bell comments It
41-42; USTA c:ommems It 91-93.

_1 ADdlorage Tel. Utility comllM'!Dts It S; Bay SpriDp, et al. It 10; Bogue, 1CaDIIa comnw:nts It 7; NECA
comments It 12; TDS reply It S-6; USTA comments It 87-88; Itt also Kemucky CommiIaion conunenu It 7.

:IIG USTA comments It 87-88,' QCCOrd ADcborage Tel. Utility CX'JI!IIM'IAfS at 6-7 (canien tbIt ultimately do
not order the items identified in a request for intereoDDeCtion, services, or network elements abould be required
to reimbune the incumbent LEC for the costs of respondiDa to sudl request); MataD1JsU Tel. Ass'n comments
It S.

D3 Anchorage Tel. Utility CODUl'lClllS It 6 (reponing the rcc::eipt of two letten wpwponing te) request
interconnection. W wOne is a I-page letter that simply asserts a need. for inlercoDnection. The other is m 8­
page, single-spaced letter that demands detailed tednrica1, operItioDal aDd cost informItion on pnctica1ly every
facet of Anchorage Tel. Utility's local exchange service, without providin& any indication of what the requesting
carrier actually plans, needs or wantsW

); accord NECA JePly It 10-11 (my bona fide request standard should
permit LEes to recover costs of responding to requests aDd enable LECs to avoid unnecessary costs in
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should be considen:d a bona fide request.3014

1258. Other commenters either favor a broader definition of a bona fide request or
oppose federal standards entirely.us NCI'A and GCI argue that a request. for
intetconncction should be presumed bona fide until a rural te1epboDe company shows that it
is not. Tbey object to a bona fide request requirement, such as !be one proposed by USTA,
that includes burdensome "pre-filing" requirements as a condition for state review under
section 251(f).3OIl5

1159. Subsecdon 251(f)(2) applies to LEes "with fewer than 2 percent of the
Nation's subscnDer lilies installed in the aggregate oationwide. ":.7 Several putiea sugest
that !be Commission clarify which carriers meet the IllllDericalltaDdant." AT&T and a
IIJDlber of other parties arpe tbat the 1 perceDt should be appliod at the boldiDa company
level in order to ensure tbat no BOC operating company can apply for a suspeDBion or
modification UDder this subsection." Some parties further question whetbel' Tier 1 LEes
should be allowed to petition for suspension or mocUfication UDder subsection (f)(1).:JO!lO
Otberpaniesargue tbat tile two percent statutory eut-oft'is not a loophole aDd that tbe
statutory staDdant should not be altered by the Commission to exclude Tier 1 LBCs.·1
PacTel suggests that the standard should be applied at the operating company level because
section 1S1(f)(2) by its terms applies to "local exchange carrier[s)" not local exchange

respoDdiDg to requests); TDS reply at S~.

.. TDS reply at S; ADchorage Tel. Utility comments at 6; Rural Tel. CoalitioD mply at 24-15•

.. See, e.g., LouiaiaDa CommiIaion conmM!NIat 22-23 (appoaiDa III'J IItaIIpt by tile ('.ommigion to define
a IIaDdard for·boDa fide requests);,ee GlIo Western AllilDce comments at 7 u.16.

.. NCI'A CC>JIU!M'!IUs It 26-27; GCI reply at 17-18; biJt ,ee USTA reply It 37 (cIisap'eeiDg that ita propoII1
would constitute -pre-filiDI- requiremmlts).

3llI7 47 U.S.C. f 151(1)(2)•

.. BeUSouth COmrDC!Dt1 at 76; Ohio ConRmnI' CouDIel commem' at 47-48•

.. AT&T comments at 90-93; LiDcoIn Tel. reply at 9-10; GCI reply at 17; TCC mply at 28; Ohio
CoIllUlllm' CouD8e1 argues that thiI interpretaDon is IOUDd becauae section 251(1)(2) disc:usIeI the DUmber of
liDes -in the aggregare nationwide,- and iDdividual operatiDa companies do not operate on a Dationwide scale.
Ohio CoIIIUIIIm' Counael reply at 26.

JllIIO AT&T comments at 92; n.D comments at 6-7; Q:ntcnnj.J Cellular Corp. COmrDC!Dt11t 12-1S.

_I Alaska Tel. Ass'u COD1lDC!l1lS at 6; CiDcinDati Bell comments at 40, reply at 13; LiDcoln Tel. CC)DlDM!Ilts
at 10-11.

602



IIiIIIJJlUIJJll.JL IIlJII1 dll 1 .

Federal Communications Commission

carriers "and their aftlliates. "3092

96-325

1260. Some parties recommend that the Commission offer guidan= on how to
determine whether a request for exemption, modification, or suspension should be
granted.30J3 For example, sections 251(f)(1) and (f)(2) both include consideration of
"technical feasibility" in deciding whether to grant an exemption, suspension, or
modification. Some parties urge the Commiss\on to clarify whether the standard for
determinina technical (~ibility for purposes of section 251(f) is different than the technical
feasibility standard set forth in sections 251(b) and (e).3OM Sections 251(f)(1) and (f)(2)
require the states to consider whether a request is "unduly economically burdensome. "DS

GeDcraUy, comments from rural LECs and others coDteDd that smaller LEes CIDDOt afford to
hire staff to respond to requests, or expend funds for additiODa:l facilities or operational
systems without jeopardizing their finaDcial stab~. 3096 In coutrast, otbcr·parties argue that
LEes should DOt be relieved of any duties otherwise iglposed by sections 251(b) and (c)
merelY because they would require the expenditure of funds. :J09'7

1261. Some iDcumbeDt LEes recommend that carriers that compete with lUI'I1 LEes
should be required to assume some of tbe universal service obliptions of rural carriers.3OlJI

Tbey argue that, without such safeguards, competing LEes will enter rural markets and take
the incumbent LBCs' profitable customers. USTA argues that state commiss\oDS should be
encouraged to grant waivers until universal service issues are resolved.31M Commenters also

DZ PacTel reply at ~l.

DJ Su, e.g., NCI'A commema at 63-67 (UIJiDI a very limited COJIIUUCtioa of die exemption, IUspeI1Iion
and modification provisions); CDIIIrtJ Western AlliaDce reply at 7; Rural Tel. CoalitioD reply It 21-22.

.. Su, e.g., Bay SpriDp, «Gl. comrncmts It 11; Lincoln Tel. comments It 23-24; SNBT comments It 35;
USTA comments at 92; Rural Tel. Coalition reply at 22-23.

D5 47 U.S.C. § 2S1(f).

3O!l6 A number of parties argue that, if smaller and rural LEes cannot recover their total costs, including any
required investments and costs usociIled with developina rate levels and modifying IUPPOIl systems, the request
should be deemed unduly economically burdensome. See. e.g., USTA COJIUI"aIts at 92; SNBT comments at 36;
TLD comments at 2; Lincoln Tel. comments at 23-2S; TLD comments at 11-13.

3lI97 See. e.g.• NCTA comments at 64 n.218.

.. Bay Springs, et fll. comments at 12; TLD comments at S; QCCOrd NECA comments at 11.

31M USTA comments at 91; bur see NCTA reply at 25-26.
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propose varying interpretations of what constitutes "significant adverse impact on users.•3100
USTA proposes that the definition include any request that would cause a LBC to "have
difflCUlty raising sufficient investment capital, and wbere the remaining customers . . . would
likely bear an increase in rates or a reduction in service to cover a shortfaJl or subsidy to a
new entrant.•3101 n.D proposes that the Commission establish a DUJDeIicaI bencbmarJc, for
example, that more tba11 SO percent of the users would suffer a rate increase of at Jeast 20
percent before a request would be considered in violation of subsection (t)(2)(A)(i).31m

3. DiseussiOD

1262. CoDpss poeraIIy iDteDded the requirements in section 251 to apply to
carriers across the country, but Cougress recopUzed that in some cues, it might be unfair or
inappropriate to apply all of the requiremcDts to smaller or rural telephone companies.3•

We believe that CoDpss inteDded exemption, suspension, or modification of the section 251
requirements to be the exception rather than the rule, aDd to apply only to the extent, and for
the period of time, that polley considerations justify such exemption, suspension, or
modification. We believe tbat Congress did not intend to insulate smaller or rural LBCs
from competition, and thereby prevent subscribers in those communities from obtaining the
benefits of competitive local exchange service. Thus, we believe that, in order to justify
contimJed exemption once a bona f1de request bas been made, or to justify lUSpeDSion, or
modification of the Commission's section 251 requirements, a LBC must offer evidence that
application of those requirements would be likely to cause undue ecoDOlllic burdens beyond
the economic burdens typically usociated with efficient competitive entry. State
commissions will need to decide on a case-by-case basis whether such a showing bas b:een
made.

1263. Given the pro-competitive focus of the 1996 Act, we find that mral LBCs
must prove to the state commission that they should continue to be exempt pursuant to
section 251(t)(1) from requirements of section 251(c), once a bona-fide request bas been
made, and that smaller companies must prove to the state commission, pursuant to section
251(t)(2), that a suspension or modification of requiremcDts of sections 251(b) or (c) should
be granted. We conclude that it is appropriate to place the burden of proof on the party
seeking relief from. otherwise applicable requirements. Moreover, the party seeking
exemption, suspension, or modification is in control of the relevant information neeessatY for

,taO 47 U.S.C. § 2S1(f)(2)(A)(i).

3l0l USTA comments at 92.

311ll TLD comments It 11.

3103 47 U.S.C. § 2S1(f).
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the state to make a determination regarding the request. A mral company tbat falls within
section 251(f)(1) is not required to make any showing until it receives a bona fide request for
interconDection, services, or network elements. We decline at this time to establish
guideliDes regarding what constitutes a bona fide request. We also decliDc in this Report and
Order to adopt national rules or guidelines regarding other aspects of section 251(f). For
e%amp1e, we will DOt nile in this proceeding on the universal service duties of requesting
carriers tbat seek to compete with IUl'Il LEes. We may offer guidaDce on these matters at a
later date, if we believe it is necessary aDd appropriate.

1264. We find that Congress inteDded section 251(f)(2) only to apply to companies
that, at the holding company level, have fewer than two percent of subscriber lines
nationwide. This is CODSisteDt with the fact that the staDdard is based on the percent of
subscriber lines that a carrier has -in 1M aggngatt lIDlionwide. -31CM Moreover, any other
interpretation would permit almost any company, iDcluding Bell Admtic, Amcriteeh, and
GTE aftiliates, to tate advantage of the suspension and modification provisions in section
251(f)(2). Such a conclusion would reDder the two percent limitation virtually meaningless.

1265. We note tbat lIOI.De parties·recoJDIIleDd that, in adoptiDa rules pursuant to
section 251, the Commission provide different tteatmeDt or impose different obliptions on
smaller orlUl'll carriers.3105 We coDClude that section 251(f) adequately provides for varying
treatment for smaller or rural LEes where such variances are justified in particular instaDces.
We conclude that there is no basis in the record for adopting other special niles, or limiting
the application of our niles to smaller or rural LEes.

3104 47 U.S.C. 2S1(f)(2) (emphasis added).

31C1IS For example, the Rural Tel. Coalition IIJUOI tbat iDtercoDDection aod colloeation poiDtllbould be let in
a flexible IDIDDer to take into account size and volume differences IIDOIlI carriers. Rural Tel. Coalition
comments at 31.
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1266. Section 706(a) provides tbat the Commission "sball encourage the deployment
on a reasonable aDd timely basis of advanced telecommunicatioDs capability to all Americans

(iDcludiDa, in particular, elementary aDd secoDdary schools aDd cJusrooms) by utilizing, in a
manner consistent with the public interest, convenicD:e, and DeCeSSity, price cap legulation,
replatory forbearance, measures that promote competition in the local telecmmmications
martet, or other IeguJating methods that remove barriers to iDfrastructure investment. "3lOl5 In
the NPRM, we sought comment on bow we can advauce Congress's section 706(a) goal
within the context of our implementation of sections 251 and 252.3107

:i

1267. A DUJDber of parties sugat that rules aD.owinI dan to compete effectively
lDdeam a profit in the telecommmrications industry would auiIt the iDdulU'y in providiDa
telecommunications services to all Americans.31111 MFS sugests that "an LBCa Ibould be
requited, u a coodition of eliaibiJity for UDiversal. service subsidies, to meet DetWOl'k
modernization standards for mraI telephoDe companies. "31OP Several state commissioDs .
indicate that they have already establisbed programs to assist inltitutions eUgibJe UDder
section 706 in.deploying advanced teJecommunicatioD services.3110 . TIle·AJliance for Public
Technology asserts that section 706 should UDderlie aU of the FCC's proceedinJs.:t1U

Bricsson states that·the iDdustry. should work with lovernment apDCies to promote leading
edge technology to ensure that it is introduced on a reasoDably timely basis. For example, it
conteDcIs that "Plua aDd Play Internet WIe" will pady help the public and scbools access
information, a:od that advanced technology such u asyncbroDous ttaDSfer mode (ATM),
wireless datalvicleo, and AIN will enhance interconDection capabilities of public aDd private
networks.3lU The IDinois Commission contends that, dependiJJg on the pricing standard the
Commission adopts for interconnection and access to unbundled elements, aDd the
Commission's interpretation of the prohibition against discrimination, the Commission should
adopt special rules for carriers when they provide interconnection or access to unbundled

3. 47 U.s.c. § 706(a).

JIl77 NPRM II para. 263.

3. Colondo Iad.Tel. AsatD commeats 116; COMAV COfDIIIeDD 1160-61; OVNW c:ommmts II 42; DliDoia
Ind. Tel. AsatD comments 117; Louisiana CommiaaioD commentIlI24-27.

310t MFS comments at 88.

3UO DliDois Commission comments II 8S; Louisiana CommiaaioD C01ll1'DC!Dta at 24-27; TCIII Commiaaion
comments II 36.

31ll A1liaDce for Public TecbDology reply II 1-5.

J1U EricssoD conunents at 7-8.
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1268. We decline to adopt rules regarding section 706 in this proceeding. We intend
to address issues related to section 706 in a separate proceeding.

3113 IDinois Commission comments at 86.
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1269. section 2S2(e)(S) directs the Commission to USlIlDe responsibility for any
proceeding or matter in which the state commission Wfails to act to carry out its
responsibility" under section 252.3114 In the NPRM, we asked whedJer the Commission
should establish rules· and regulations necessary to carry out our obliption under section
252(e)(S).3115 In addition, we sought comment on whetbel' in this proceedina we should
establish regulations necessary and appropriate to carry out our obliptious UDder section
252(e)(S). In particular, we sought C()IJJJDCDt on what constitutes notice of failure to act,
what procedures, if any, we should establish for parties to notify the Commission, and what
are the circumstances under which a state commission should be deemed to have "faU[ed] to
act" UDder section 252(e)(S).3116

1270. Section 252(e)(4) provides that, if the state commission does not approve or
reject (1) a negotiated agreement within 90 days, or (2) an arbitrated agreement within 30
days, from the time the agreement is submitted by the parties, the agreement sbalI be
"deemed approved. "3117 We sought comment on the relationship between this provision and
our obligation to usume responsibility under section 2S2(e)(S). We also sought comment on
whether the Commission, once it assumes the responsibility of the state commission, is
bound by all of the laws and standards that would have applied to the state commission, and
whether the Commission is authorized to determine whether an agreement is consistent with
applicable state law U the state commission would have been under section 2S2(e)(3).3111 In
addition, we sought comment on whether, once the Commission assumes responsibility under
section 2S2(e)(S), it retains jurisdiction, or whether that matter or proceeding subsequently
should be remanded to the state.

1271. Finally, we sought comment on wbetber we should adopt, in this proceeding,
some standards or methods for arbitrating disputes in the event we must conduct an

3114 47 U.S.C. § 2S2(eXS).

sus NPRM at , 26S.

SII6 NPRM at , 266.

3117 47 U.S.C. § 2S2(eX4).

SUI NPRM at , 267.
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arbitration under section 2S2(e)(S). We noted some of the benefits and drawbacks of both
"fmal offer" arbitration and open-ended arbitration, and asked for comment on both.

2. Comments

1272. The majority of the parties that commented on this issue assert that the
Commission should establish guidelines under which it will carry out its respoasibilities
UDder section section 252(e)(S).3119 The Dlinois Commission, for example, Il'JPIeS that
regulations are needed in order to avoid jurisdictional disputes that may arise.3120 Some
parties, on the other band, argue that it is not critical for the Commission at this time to
develop rules governing the arbitration process.3121 The Pennsylvania Commission, for
example, arpes that such rules should be adopted in this prort'ttdina only if the Commission
perceives a real possibility that it will be asked in the near future to arbitrate an
interconnection agreement.3122

1273. A broad ranae of parties comment on what constitutes a "faihue to act" IDd
whether the Commission should establish a definition IDd proc:edures for interested parties to
notify us if a state commission fails to act.3123 The Dlinois Commission, for example,
arpes that, upon receipt of a petition to mediate or arbitrate, or a BOC statement of
generally available terms, the state commission should issue IDd serve upon the Commission
a notice of its intent to act. This will put the Commission and interested parties on notice
that the state commission intends to act.3124 Some state commissioDS argue that "failure to
act" occurs only if the state commission fails to respond to a request for mediation or
arbitration, or fails to issue an arbitration decision within nine months after the incumbent

3119 See, e.g., Jones Intereable comments at 16-18; California Commission comments at 49; Illinois
Commission comments at 87; MCI comments at 94-95; BelISoutb COIDIIlClDtI at 78; CIble & Wireless comments
at So-SI; Time Wamer comments at 104-10S; Oregon Commission comments at 4.

3120 I1linois Commission comments at 87.

3121 See, e.g.. Pennsylvania Commission comments at 42; PacTel comments at 99; Iowa Commission
comments at 7; GTE comments at 80-81.

3122 Pennsylvania Commission comments at 42.

3123 See, e.g., Illinois Commission comments at 89; District of Columbia comments at 40; Ohio CommisJioD
comments at 81-82; Time Wamer comments at 106-107; PacTel comments at 99; JODes Intereable comments at
16 (failure to act occurs where a state fails to respond to a request for arbitration or fails to render a decision on
time in arbitration).

3124 Illinois Commission comments at 89.
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1274. Other parties contend that failure to act should mean that a state commission
bas not taken any steps to act upon a request for arbitration, or bas DOt taken any steps to
approve an arbitrated agreement within the time set out in section 152(e)(4).3126 Jones argues
that a failure to act occurs where a state fails to respoDd to a request for arbitration or fails
to reDder. a decision on time in the arbitration proceeding.3127 Ohio CoDsumers' Cmmsel
couteDds·that failure to carry out a state's respoosibiIity means more tban mere iDaccion, aDd
that, for example, wiUfully disregard.iDa the standards in section 2S2(e)(2) for approviDI or
disapprovina agreemeDts miIht also "CODStitute a failure to act to carry out its responsibility"
UDder section 152.3121 USTA arpes that, where there has been DO apec:mem aDd the state
fails to act, the Commission must step in aDd, in some iDstaDceB, the Commission may need
to step in to arbitrate or mediate before an agreement bas been reacbed.3129

1275. Regarding the relatioDSbip between sections 2S2(e)(5) aDd 2S2(e)(4), most
commenters assert that, if a state fails to approve a DCgotiatcd agreement within 90 days, or
an arbitrated agreement within 30 days, the agreement wUl be deemed approved, and no
Commission action is required.3130 These parties CODteDd that approval or disapproval of
negotiated or arbitrated apeemeDts are not reviewable by the Commission, but that agrieved
parties may seek relief in the appropriate federal district court.

1276. A number of c:ommenters believe that it is importaDt that procedures be in
place for iDterested parties to notify the Commission if a state fails to act. Tbcse parties
argue that notice of fallure to act should be in writing, and should contain the relevant factual
circumstances including the provision of the statute under which the state allegedly bas failed

JI2S Dilttict of Columbia Commi-ion comments It 40; Ohio CommiuiOD c:ongnentI It 81-12; lIDCOI'd Clble
& Wireless comments It S1.

JI. See, e.g., <>reaon Conmrluion comments It 4; California Commission CGIIIIDeIlts It 47; Ohio Consumers'
Counsel c:omments It 49; TexIS Commission c:omments It 36-37.

JI27 Jooes Inten:able comments It 16.

3121 Ohio CODS\1IIler5' Counsel comments It 49; I. abo California Commiuion CQIIUIWIts It 41 (111

19I'OeIDent automatically IppIOved because the state did not let within the specified time frame sbould not be
deemed to be in compliance with state law).

3.. USTA comments It 93.94.

3130 See, e.g., USTA comments It 93-94; Illinois Commission comments It 88; BellSoutb comments It 79;
Jones Intercable comments at 15; Tune Warner reply at 106-107; PlcTel comments It 99.
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to act.3131 They contend that notice should be given to allow interested parties aud the state
adequate time to respoDd. MCI asserts that existing Commission procedures are adequate.
MCI aques that any notice of an alleged state commission failure to act should set forth
relevant facts and the Commission should place the item on public notice.3132

1277. A majority of the commenting parties argue that, if the Commission assumes
the respoDSibility of a state commission, it should be bound by laws aud stMdanis that would
have applied to the state commission.3133 These parties allege that this approach would
produce consistent results, and that Congress did not intend to create anotbcr forum with a
separate set of rules. Time WarDer, on the other band, aques against the Commission being
bound by state Jaw.3134

1278. Parties disagree over whether authority would revert back to the states once
the Commission assumes a state commission's responsibility. A number of state
commissions argue that the Commission does not retain jurisdiction; it only assumes
jurisdiction over a particular proceeding or matter but does not substitute for the state
commission on an oogoing basis.3135 Tbc District of Columbia Commission asserts that, at
anytime, the state should be able to petition the Commission to reconsider its decision to
pteempt, and such petitions should be granted upon a reucmable assurance the state intends
to carry out its obligations.3136 A number of parties contend that, once the Comminion
assumes jurisdiction over a proceeding or matter, it should retain jurisdiction.3137 Teleport,

JlJI Set, e.g., Ohio Commission comments at 11; Ohio Consumers' Counsel COIDIIlC:nts It 49; Illinois
Commission comments It 19-90.

'1SZ MCI comments It 95.

JlJJ Set, e.g., PlcTel comments It 13-14 (iftha'e is Illy coaflid between the Commission's own rules and
requiremeats of that stile, the Commission must lay aide hames IIld alfon:e 1be SUIte's); caIifomia
Commission comments It 48; IIJiDois Cammiuion COIDIIHIIts It 90; Be1lSou1b COiiIIDiIIts It 79; Ohio
Commission comments It 12; Louisiana Commission COIDIDIDts It 21 (specific questions c:aacerning a stile'S law
could be certified to the stile); SBC comm~ It 105. .

JIM Time Warner comments It 107-108 (the Commission's authority to interpret stile law is suspect, IIld the
Commission lacks the resources and expertise to sit as a trier of law in fifty jurisdie:tioDs).

J135 See, e.g., Ohio Commission comments It 81; Louisiana Commission COIDIDCIDts at 28; Pennsylvania
Commission comments at 43; District of Columbia Commiuion comments at 40-41; BellSouth comments at 80.

3116 District of Columbia Commission comments at 40-41.

3137 See, e.g., Teleport COIDIDG'lts It 89; Jones Inten:able COIDIDG'lts It 17; Time Wmlel COIIIJDClIlts at 109;
Oregon Commission comments at 5 (failure by the state to act on one agreement should Dot vest jurisdiction over
other agreements or matters).
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for example, argues that the Commission "should not risk returniDI jurisdiction to a state that
has demonstrated an iDeptitude for impJementing inrerconnection agreemeDts. "3131 Pacific
Telesis and Cable and Wireless argue that any agreement arbitrated by the C()JDIDission must
be submitted to the state for approval.3139

1279. The vast majority of commenters recommend that the Commission adopt
standards for arbitratiDg disputes in the event that it usumes respoDIibility UDder sectioD
252(e)(S).3140 'IbeIe parties assert tbatsufficiently detailed rules Ihould.aswe fair IDd
expeditious bandliDl of arbittatiODS. A few of the commenters favor DItioDal rules governing
... arbitration proceedinp.3141 SCBA, for example, favors national staDlIards requiring
state commissions to use abbreviated, lower cost arbitration proceedinp for smaD cable
operators.31G The majority of commenters, however, argue against national rules that would
govern state arbitration proceediDlS.3143

1280. 'lbere is also sipificant clisagreemeDt repntiDa wbetber finaI-offer arbitration
should be the arbitration model adopted by the Commission in the eveDt the Cmnmiuion
must conduct the arbitration itself. A broad ranae of parties arpe that final offer arbitration
would result in reasonable recommendations to the arbitrator.3144 Vaupanl argues that the
"fmal offer" method of arbitration should permit post-offer DClotiadon by the parties and
allow the parties to tailor COUDter_proposals.3145 Under this approach, the Commission would
permit negotiation to continue after arbitration offers are excbanged in order to promote

JIM Teleport comments It 89.

31D P8cTel comments It 100; cable & Wireless comments It 52.

3140 8M. e.g., Teleport commeatllt 15-86; MFS com...". It 19-90; CcapTeI c:c!ftIIDWlfI It 108; MCI
comments It 95-96; Ohio Caasumm' CouDse1 comments It 50; SBC~.. It 99; KeDtudc:y Commission
comments It 7; Obio Commiqion COJ'IQIIIlIltS It 13; DliDois Commission com..... It 91; JUDII' W...
comments at 109; Jones Interelble comments It 18; V...... mmments It 35-37; AIsocUItion of TeJ"""'IIi"g
Servic:cs Intemational reply at 18.

3141 &Ie, e.g., VIIJlI'B'd comments It 35-37; Time Wimer c:ommeDts It 109.

3142 SCBA comments at 11-12.

3143 See. e.g., Oregon Commission reply at II; Ohio Commission comment It 81; NAIlUC reply at 14;
minois Commission at 91.

3144 See. e.g., Teleport commeats at 88; USTA comments at 94-95; SSC comments It 103;

3145 Vanguard comments It 39-40.
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1281. Many competitors oppose a "final offer" arbitration staDdard.3147 Sprint, for
example, argues that "final-offer" arbitration works well when there is a single, narrowly
defined issue on the table, but, where there are numerous complex teebnicallDd economic
issues, confronting the arbitrator with an "either/or" choice leaves insufficient flexibility to
achieve a result that comports with section 2S1.3141 In addition, Sprint asserts that, because
arbitration proceedings have a public interest component that sets them apart from mere
private disputes, neither party'. offer might serve tbe public interest.31<49 Some parties
recommeDd an "open-ended" arbitration system,315O while Califomia is in favor of a hybrid
between the two. 3151

1282. SBC contends that Congress did not inteDd for arbitration to be biDding to the
extent that parties are not legally obligated to enter into an agreement after the arbitrator
iSsues a decision.3m SBC argues that parties are bound by the arbitrator'. decision only if
they decide to enter into an agreement. Vauguard respoJJds that SBC's proposal is contrary
to the statute, which does not give parties the opportunity to reject the results of arbitration
IDd which does not provide for de novo review.3153

3. Discussion

3146 ld. at 40.

3147 See, e.g.. MCI comments at 95-96; SpriDt reply at 47; Time Wamer COIJJIIIeDts at 111; Competitive
Policy IDstitute reply at 21-22; Gel reply at 5.

31. Sprint reply at 47.

31oftld.

3150 See, e.g., Time WlI1ler c:omments at 111.

3151 California Commission comments at SO. The California Commission's procedures for resolving
interconnection disputes is based on a four-step expedited dispute resolution process for resolving disputes
between parties who cannot agree on the terms of interconnection. Step 1 is informal resolution without state
intervention. Step 2 provides for dispute resolution with mediation by the Administrative Law Jqe (AU).
Step 3 calls for the parties to submit short pleadinp to the AU who shall use the state commission's "preferred
outcomes" approacll as a pideline in resolving dispute. Step 4 allows for a party to challenge an AU ruling by
filing an expedited complaint.

3152 SSC comments at 99.

3153 Vanguard reply at 18-20; accord Competition Policy Institute reply at 18-19.
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1283. After careful review of the record, we are convinced that establishing
regulations to carry out our obligations under section 152(e)(S) will provide for an efficient
aDd fair transition from state jurisdiction should we bave to assume the respoDSibUity of the
state commission UDder Section 2S2(e)(S). The roles we establish in this section with respect
to arbitration UDder section 252 apply only to imtaDces wbere tile Commission assumes
jurisdiction UDder section 252(e)(S); we do not purport to Idvile states on how to CODduct
arbitration when'thc Commission has not assumed jurisdiction. The JUles we establish will
live notice of the procedures and staDdards the Commiss\on would apply to mediation IDd
arbitration, avoid delay if the Commission bad to arbitrate dispu1es in the aear future, and
may also offer guidAnce the states may, at their discretion, wish to CODIider in impJementina
their own mediation and arbitration procedures and staM'rds. We decJiDe to adopt Dlticmal
roles governing state arbitration procedures. We believe the states are in a better position to
develop mediation aDd arbitration roles that support the objectives of the 1996 At:t. States
may develop specific measures that address the concerns of small entities am small
incumbent LBCs ;participating in mediation or arbitration.

1284. The roles we adopt herein are minjmum, interim procedures. AdopdDg
minimum interim procedures now will allow the Commission to learn from the initial
experieDces and gain a better UDderstandiDg of wbat types of situations may arise that require
Commission action. We note that the Commission is not required to adopt procedures and
staDdards for mediation and arbitration within the six-month statutory deadline and that, by
adopting minilD1JDl interim procedures, the Commission can better'direct its resources to
more pressing matters that fall within the six-month statutory deadline.

1285. Regarding wbat constitutes a state's "failure to act to carry out its
responsibility UDder" section 152,3154 the Commission was preseutcd with numerous options.
The Commission will not take an expansive view of wbat constitutes a state's "failure to
act." Instead, the Commission interprets "failure to act" to mean a state's failure to complete
its duties in a timely manner. This would limit Commiwon action to instancw where a
state commission fails to respond, within a reasonable time, to a request for mediation or
arbitration, or fails to complete arbitration within the time limits of section 2S2(b)(4)(C).3W
The Commission will place the burden of proof on parties alleging that the state commission
bas failed to respond to a request for mediation or arbitration within a reasonable time frame.
We note the work done by states to date in putting in place procedures and regulations
governing arbitration and believe that states will meet their responsibilities aDd obligations

3154 47 U.S.C. § 2S2(e)(S).

3155 47 U.S.C. § 2S2(bX4XC).
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1286. We agree with the majority of commenters that argue that our authority to
assume the state commission's responsibilities is not triggered when an agreement is -deemed
approved- under section 2S2(e)(4) due to state commission inaction. Section 2S2(e)(4)
provides for automatic approval if a state fails to approve or reject a negotiated or arbitrated
agreement within 90 days or 30 days, respectively. Rules of statutory COnstruebon require us
to give meaning to aU provisiODS and 10 read provisions CODSisteDtly, where it is possible to
do so. We thus conclude that the most reasonable interpretation- is that automatic approval
under section 252(e)(4) does not constitute a failure to act.

1287. We also believe that we should establish iDterim procedures for interested
parties to notify the Commiuion that a state commission bas faDed to act under section 2S2.
We believe that parties sbouId be required to file a detailed written petition, bacbd by
aftidavit, that will, at the outlet, give the Commission a better UDderstandiDg of the iJsues
involved and the action, or lack of action, taken by the state commission. Allowing less
detall~ notification increases the likelihood that frivolous requests will be made. With less
detailed notification, the Commission's investiptions would be broader aDd more
burdensome. A detailed written petition will facilitate a decision about whether the
Commission should assume jurisdiction based on section 2S2(e)(S).

1288. The moving party should submit a petition to the Secretary of the Commission
stating with specificity the basis for the petition and any information that supports the claim
that the state has failed to act, including, but not limited to the applicable provision(s) of the
Act and the factual circumstaDces which support a finding that a state has faDed to act. The
moving party must ensure that the applicable state commission and the parties to the
proc«ding or matter for which preemption is sought are served with the petition on the same
date the party serves the petition on the Commission. The petition will serve as notice to
parties to the state proceeding and the state commission who will have fifteen days from the
date the petition is filed with the Commission to comment. UDder section 2S2(e)(S), the
Commission must -issue an order preempting the state commission's jurisdiction of that
proceeding or matter- no later than 90 days from the date the petition is filed.3lS1 If the
Commission takes notice, as section 2S2(e)(S) permits, that a state commission bas failed to
act, it will, on its own motion, issue a public notice and provide fifteen days for interested

31S6 See, e.g•• In 1M Matter of1M ImpltlMllttJtion of1M MeditJtion and Arbitration Provisions of1M FedmU
TelecommuniClJlions Act of1996, Case No. 96-463-TP-UNC. Ohio CoDllDisaion. (May 30. 1996); nlinois
Co1r&1M1'U Commission On Its Own Motion Adoption of 83 RI. Adm. Code 761 to ImpltlMllt 1M Arbitration
Provisions of SlCtion 252 of tM TelecommuniClJlions Act of1996, Docket No. 96-0297. Dlinois CoDllDisaion
(June 14. 1996).

J1S7 47 U.S.C. § 2S2(eXS).
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parties to submit comment on whether the Commission should assume responsibility under
section 252(e)(S).

1289. If the Commission assumes authority under section 252(e)(S), the Commission
must also decide whether it retains authority for that proceedina or mauer. We agree with
those parties who argue tbat,ODCe the Commission IIsumes jurisdiction of a proceedilJl or
mauer, it retaiDs authority for that proceeding or matter. For example, if tile Commission
obtaiDs jurisdiction after a state commission falls to respcmd to a request for arbitration, the
Comm" •• n~":Mu..; the arb" di 'l'l.-ti the~1SS1ODmaIntaIns JIM_on over ItratiOll proceet IJI. .LIIA~ ore, ooce
pnx=diua is before the Commission, any and all furtber action repntiDa that PfOC*"'ilJl or
matter will be before the Commission. We note that there is DO provision in the Act for
returning jurisdiction to the state commission; moreover, the Commission, with Iipificant
know1eclJe of the issues at band, would be in the belt position efficieDtIy to CODC1ude the
matter. Thus, u both a 1epl and policy matter, we believe that the Commission retains
jurisdiction over any matter and proc=ding for which it assumes responsibility UDder Section
152(e)(S).

1290. We reject tbe suggestion by some parties that, ooce tbe Commiuion has
mediated or arbitrated an apeemeDt, the apcemeU must be submitted to tbe state
commission for approval under state law. We note that section 152(e)(S) provides for the
Commission to "assume the responsibility of the State commission~ this section with
respect to the pmceediua or matter and act for the State commiuion.•3151 This iDcludes
acting for the state commission under section 152(e)(1), which calls for state commission
approval of "any intercoDDection agreement adopted by uegodation or arbitration. "3159 We,
therefore, do not read section 152(e)(I) or any other provision U calling for state
commission approval or rejection of agreements mediated or arbitrated by the Commission.
In those instances where a state bas failed to act, the Commission letS on behalf of the state
and no additional state approval is required.

1291. Requirements set forth in section 152(c) for arbitrated agreements would apply
to arbitration coDducted by the Commission. We see DO reuon, and DO patty has suggested
a policy or legal basis, for DOt applyq such standards when the Commission conducts
arbitration. Thus, arbitrated agreements must: (1) meet the requirements of section 251,
including'regulations prescribed by the Commission pursuant to section 151; (2) establish any
rates for interconnection, services, or network elements according to section 152(d); and (3)
provide a schedule for implementation of the terms and conditions by the parties to the

'lSi 47 U.S.C. § 2S2(eXS).

JISt 47 U.S.C. § 2S2(e)(1).

·616



· , . 1IIIIIl1llLJlU.JJ,nllL, dU., .1 . 14

Federal Communications Commission 96-325

agreement.31fO We reject the suggestion made by some parties tbat, if the Commission steps
into the state commission role, it is bound by state laws and staDdards that would have
applied to the state commission. While states are permitted to establish IDd enforce other
requirements, these are not binding staDdards for arbitrated agreements UDder section 2S2(c).
Moreover, the resources and time potentially needed to review adequately and iDterpret tile
diffelent laws and staDdards of each state render this suason untenable. FiDally, we
CODClude tbat it would not make sense to apply to the Commission the timiDg requirements
that section 2S2(b)(4)(c)imposes on state commissions. The Commission, in some iDsta~,

might not even assume jurisdiction until nine montbs (or more) have lapsed since a section
251 request was initiated.

1292. Based on the comments of the parties, we conclude tbat a "final offer"
method of arbitration, similar to the approach recommeDded by Vaupard, would best serve
the public interest.3161 Under "final offer" arbitration, each party to the Delotiation proposes
its best and final offer and tile arbitrator determiDes which of the proposals become binding.
1bc arbitrator would have the option of choosing one of the two proposals in its entirety, or
the arbitrator could decide on an issue-by-issue basis. Each final offer must: (1) meet the
requirements of section 251, including the Commission's rules thcreuDder; (2) establish rates
for interconnection, services, or network elements 'according to section 252(d); and (3)
provide a schedule for implementation of the terms and conditions by tile parties to the
agreement.3162 If. final offer submitted by one or more parties fails to comply with these
requirements, the arbitrator would have discretion to tab steps desipcd to result in an
arbitrated agreement that satisfIeS the requirements of section 252(c), iDcludiDg requiring
parties to submit new fmal offers within a time frame specifIed by the arbitrator, or adopting
a result not submitted by any party tbat is consistent with the requirements in section 2S2(c).

1293. 1bc parties could continue to negotiate an agreement after they submit their
proposals and before the arbitrator makes a decision. Under this approach, the Commissiori
will CDCOUl'Ige negotiations, with or without the assistance of the arbitrator, to continue after
arbitration offers are exchanged. Parties are not precluded from submitting subsequent fmal
offers following such negotiations. We believe that permitting post-offer uegotiations will
increase the likelihood that the parties will reach consensus on unresolved issues. In
addition, permitting post-offer negotiations will increase flexibility and will allow parties to
tailor counter-proposals after arbitration offers are exchanged. To provide an opportunity for
fmal post-offer negotiation, the arbitrator will not issue a decision for at least IS days after
submission of the fmal offe~ by the parties. In addition, the offers must be consistent with

'ltD 47 U.S.C. § 2S2(c).

3161 Vanguard comments at 39-40.

,ac 47 U.S.C. f 2S2(c).
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section 251, iDcludiDg the regulations prescribed by the Commission. We reject SBC's
sugesdon that an arbitrated agreement is not biDdina on the parties. Absent mutual
agNeIDeDt to different tams, tile decision reached through arbitration is biDding. We
conehlde that it would be iDconsisteDt with the 1996 Act to require iDcumbeDt LEes to
provide·iDterconnection services, aDd UDbuDdled elements, impote a duty to negotiate in
good faith and a right to arbitration, aDd tben permit iDcumbeDt LBCs to not be bound by an
arbitrated cletermiDation. We also believe that, although competina providers do DOt have an
aft'irmative duty to enter Do apeements UDder section 252, a requestina carrier miaJU face
penalties if, by refusiDg to enter into an arbitrated agreement, that carrier is deemed to have
failed to negotiate in good faith.'163 Such penalties should serve u a disiDcemive for
requesting carriers to force an iDcumbeDt LEe to expand resources in arbitration if the
requesting carrier does not intend to abide by the arbitrated. decision.

1294. AdoptiDa a "tiDal offer" method of arbitration aDd eDCOUI'agiDa negodations to
CODtiaJe allows us to maintain the bcDefltsof tiDal offer arbitration, aiviDa parties an
iDceDtive to submit tealisdc "tiDal offers," while provicliDa additioDa1 flexibility for the
parties to agree to a resolution that best ,serves 1beir interests. To the extent that these
procedures eDCOUl'Ige parties to negotiate voluDtarily ratba' tban arbitrate, such JICIC)tiatccl
agreemema will be subject to review pursuant to section 252(e)(2)(A), which would allow the
Commission to reject apeements if they are incoDsistent with die public iDlerest. 'Ibis
approach.also addresses the IlJUII1eI1t tbat UDder "fmal offer" arbitration Deitber offer might
best serve the public interest, because it allows the parties to obtain feedback from the
arbitrator on public interest matters.

1295. We believe that the arbitration proceed. generally should be limited to the
requesting carrier aDd the incumbent local excbange provider. 'Ibis will allow for a more
eff'lCient process aDd minimize the amount of time needed to resolve disputed iuues. We
believe that opening the process to all thUd parties would be unwielcly and would delay the
process. We will, however, consider requests by thUd parties to submit written pleadings.
This may, in some instaDces, allow interested parties to identify important public policy
issues not raised by parties to an arbitration.

31e See 47 U.S.C. t 252(b)(5) (requiring parties to uegotiate in good faith in the cou.ne of lIbitntioD).
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1296. Section 251 requires that intercoDDeCtion, ·UDbuDdled element, and conocation
rates be "noDdiscrimiDatory" and prohibits the imposition of "discrimiDatory CODditioDs" on
the resale of telecommu.nications services.3lM Section 252(i) of the 1996 Act provides that a
"local exchange carrier shall make available any inten:onnection, service, or network element
provided under an agreement approved under [section 252] to which it is ~ party to any other

. requesting teleconummications clrrier upon the same terms and coDditioDs u those provided
in the agreement. w316$ In the NPRM, we expressed the view that section 252(i) appears to be
a primary tool of the 1996 Act for preventing discrimiDation under sectioD 251, and we
sought comment on whether we should adopt natioDalltlDdlrds for resolving disputes UDder
section 252(1) in the event that we must assume the state's respODsibilities punuant to secdon
252(e)(S). In addition. because we may need to interpret section 252(i) if we IIIIJDIe the
state commission's responsibilities, we sought comment on the meaning of section 252(i);

1297. We also sought comment in the NPRM on whether section 252(i) requires that
only similarly-situated carriers may enforce .against incumbent LBCs proviaious of
qreements filed with state commissions, and, if so, how "similarly-situated carrier" should
be defiDcd. In particular, we asked whether section 252(i) requires that the same rates for
inten:onnection must be offered to all requesting carriers regardless of the cost of serving
that carrier, or whether it would be consistent with the statute to permit different rates if the
costs of serving carriers are different. We also asked whether the section can be interpreted
to allow incumbent LEes to make available inten:onnection, services, or network elements
only to reqUesting camers serving a comparable clus of subscribers or providing the same
service (i.e., local, access, or interexchange) u the original parties to the agreement. In the
NPRM, we tentatively concluded that the language of the statute appears to preclude such
differential treatment among camers.

1298. Additionally, we sought comment in the NPRM on whether section 252(i)
permits requesting telecommunications carriers to choose among individual provisions of
publicly-filed interconnection agreements or whether they must subscn"be to an entire
agreement. We also sought comment regarding what time period an agreement must remain
available for use by other requesting telecommunications carriers.

31.. 47 U.S.C. §§ 2SI(cX2)(D) (inten:oDnection ntes, terms, and conditions); 2SI(cX3) (unbundled Detwork

elements rates, terms, and conditions); 2SI(cX6) (collocation ntes, terms, and conditions); and 2S1(cX4)(B)
(resale). Section 2S2(dXI) also requires nondisaiminatory inteRoDDection and network element charges. 47
U.S.C. § 2S2(dXI).

3165 47 U.S.C. § 2S2(i).
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1299. Two state commissions and SBC believe that imp1emeDtation of section 252(i)
should be left to the states,3166 while Time Warner favors national standards.3161 CompTel
aques that we should adopt expedited procedures whereby carriers may complain to the
Commission when incumbent LECs refuse to make agreements available to them in alleged
violation of section 2S2(i).'I61

1300. New entrIDts lenerally support the view that section 2S2(i) does not require
that teqUeSting carriers w:Idng to avail tbemselves of a prior oeaotiated or arbitrated
apeemeDt be "similarly situated" with respect to the origiDal party who DqOdated tile
apeement.31. Tbey aque that such a limitation would be contrary to CoDgreu's iDteDt,311O

or that it could invite perpetual dispute over which carriers are aimilarty situated aDd what
cost differences are real aDd materiaI.3171 WiDstar questions whether states could implement
a "similarly situated"~ requirement without unintentionally creatiDa a vehicle for
me.DDbent LEes to discriminate against competitive entraDts.3172 LDDS specit1caIly agrees
with the NPRM's tentative conclusion that section 252(i) prohibits incumbent LEes from
limiting the availability of agreements to a carrier based on the class of c:ustomers the carrier
serves or the type of service it provides.3173 The Telecommunications Resellers Ass'n
believes section 252(i) prohibits c:liscrimiDation on the basis of the cost of serviDg a carrier,
and claims its members have been, and contimle to be, denied preferred service offeriDp and

,.. PelmsyIVlDia Commission comments • 43; LouisiaDa Commission comments • 21-29; SBC Comments
.24.

'1t7 TUDe WmDer comments • 112.

318 CompTe} CODIIIHIIIts • 107.

,.. WiDStar' rmunentl at 18-19; CompTe! CCIIDIDaItS It 106; LDDS rAlIIlIDfGts at II; TUDe WmDer
comments at 113; ACSI reply at 23-24; TelecommUDiQtions Resell.. AII'D mDIIIMIlts It 50.

,no CompTel comments at 106; LDDS comments It 88; Time WImS' comments It 113. CompTe} also
userts that, subject to c:ost-bued deviations, DO carrier should pay more than .y other carrier when it purc:bases
the same service or facility from the same incumbent LEe, nor should IIJ'e&IDent5 include 1IDpaae reprding the
DItUre oftbe carrier who may subsequently enter into the same qreements. CompTe} comments at 106.

'171 Telecommunications Ilesellers Ass'D comments .50-51.

3m WinStar comments at 18-19.

'l'73 LDDS comments at 88.
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price points in the interexchaDge market under the guise of a "similarly situated" criterion.3174

1301. WinStar suagests we assign to the incumbent LEe a heavy burden of proving
tbat a new carrier is substantially different from the original parties to an agreement, and tbat
we require the incumbent LEe to provide service to the DeW entrant accordiDa to the
individual terms of an agreement while the dispute is pending. WinStar asserts that, absent
such requirements, the incumbent LEe could use alleged technological differences to create
barriers to entry.3175

1302. GTE, PacTel, USTA, BellSouth, and the Ohio Consumers' Counsel believe
the statute contemplates drawing distinctions between carriers,3176 such IS, for instance, .
where the incumbent LEe faces different costs in serving different carriers.311'7 Accordin& to
GTE and PacTel, carriers must be "similarly situated" because the subsequent carrier's
teeJmical requirements may be incompatible with the incumbent LEe's oetwork.3171 GTE
asserts that providing service UDder an agreement to carriers that are DOt similarly situated
with respect to the technical feasibility and costs of iDterconnection and transport and
termination would be inconsistent with the 1996 Act's requirements that interconDeetion be
technically feasible and offered at cost-based rates.3179

1303. Incumbent LEes also geDerally oppose the view that section 252(i) permits
competitive carriers to choose among provisions in a publicly-rued interconDcction
agreement.31" For instance, BellSouth conteDds tbat the text of section 252(i) supports its
view, and tbat the legislative history reference cited in the NPRM casts no light on Congress'

3l'M TeJecoommnieatioas Rese11en Asa'D CO!IIIDeIUI II SO-Sl.

3115 WinSw CO!IIIDeIUI II 19 D.14. WinSw fUnber sugesll tbal the LEe Ihould be required to IdjUlt the
amngeinall to account for differeoc:es in teebnology employed by the new eatrIDt, without reviIina material
terms of the arranaemmat. 14.

'I'll GTE comments at 82-83; PacTel comments at 101; USTA c:ommeDts It 95-96; BellSouth comments It

80-81; Ohio Consumers' Counsel comments at 51.

31'77 GTE comments at 82-83; Municipal Utilities comments at 14; USTA COIIUDeIlts It 96.

'I" GTE coiDments at 82-83; PacTel comments at 101.

'1'19 GTE comments at 83.

,tlO See, e.g., Ameriteeh comments at 98-99; BellSouth comments at 81; Bay Springs et aJ comments at 19;
GTE comments at 83; SBC comments at 24; USTA comments at 96-97.
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intent because the House did not recede to the Senate's Ianguage.SIII GTE urges the
Commission to treat tbe availability of agreements under section 152(i) the same way it treats
AT&T Tariff 12 and Contract Tariff offerings'sl82 Ameritech, GTE and SSC also contend
that section 252(i)'s requirement that a requesting carrier take service upon the same terms
and conditions u the origlDal carrier precludes unbundled avaiJability.3113 USTA aques
UDbuDd1ed availability of apeement provisions willikew the iDdividualiDd DItU1'e of
neaotiatioDs, magnify the importance of each individual term ofan~, and eacourage
incumbent LEes to offer only staDdardized, relatively bigh-cost packages.3114

1304. New entraDtS, joined by the Ohio Commission, support the view that the
statute makes individual provisions of agreements available to carriers.'l., They &qUe that
this comports with the statutory 1aDpage and leJislative history,SII6 and that nquiriDg
requestiDa carriers to take an entire qreement will cause deJay'1I7 aDd foster discrimination
by enabling incumbeDt LEes to fashion agreements so that DO subsequeDt carrier may benefit
from them.siaMCI upes that, although this approach may IIIIIb iDcumbeDls 1eIS likely to
compromise, the effect on negotiations will be small.3111 Tbe SBA asserts· allowing eutrants
to utilize individual provisioDS of agreements will lead to iDcmased competition, which, in
tum, will drive prices towards the most economically'efficieDt levels, and tbat tbese beDet'its
outweigh any additional burden that such unbuDdling may place upon iDcumbeDls in

'III BeUSouth COh"'!MtI at 81.

3IIZ GTE comments at 83; MIS abo BellSouth c:ommems at 81; USTA commems at 97.

'113 Ameritecb comments at 99; GTE comments at 83; SBC comments at 24.

3114 USTA comments It 96.

'lIS See. e.g•• ALTS comments It 54-55; LDDS comlDlldllt 19; Jolla ImcrcIbIe commeDtl. 36; SpriDt
reply. 48; CompTel reply at 45; AT&T coauN!IltS • 19-90; NEXn.INK camlMQts • 36-37; MFS CQIIIIIlCIIts
.90-91; Time W.... reply. 45-46; T,1eMmnumj'" ReIeUa Au'n C(4I"'Mt1 • 51; Ohio CammiIIioD
comments It 84. Teleport .... that. if tile FCC does DOt Idopt its "preteaied outcameI- padiam far
DeJotiations. k should allow CIIriers to pidc DI choose IIIlOII& pnMaiou. uaertiDa tbIt Widaout the ability to
pick IDd choose IIDODg provisioDs. unequal bIrpiDing CODditioDs betwem LEes IDd competitive LEes will
make meaningful negotiations impossible. Teleport COiDIDCDts • 54-55.

'116 WinStar comments It 17-18; MCI comments at 96; Jones Intereable comments It 36; SBA comments at
17; Time Warner reply at '46.

3117 WinStar comments It 11.

'I. See. e.g.• Telecommunications llesellers Ass'n comments at 51; Sprint reply It 41; AT&T comments at
90 n.139; MFS comments at 90-91.

'"' MCI c:omments It 96.
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negotiating agreements.3190 SBA further argues that failure to permit unbundliDg of
agreements would deter entry by smaller competitors that are unable or unwilling to pay for
all of the elements contained in a an agreement negotiated by a larger competitor.3191

CompTel asks that we rule that an incumbent LEe may not insist upon the obIervaDce of any
term. or condition that is not reasonable. in the context of the requesting carrier.3191

1305. ALTS suggests that we permit unbundled availability to tile level of the
individual paragraphs aDd sections of section 2S1, with the exception of network eIemeDts
provided pursuant to section 251(c)(3), which ALTS believes should be provided individually
to non-parties on a disagreptcd basis.319J ALTS aquessuch a rule would reduce coacem
that unbundledavailab~ would 'slow the negotiation process by mapifyiDa the importaDce
of individual terms.3194 JoDeS Intercable requests that we clarify that the statute permits so­
called "most favored nation" provisions, which allow a new eDtraDt with an iDterconnection
agreement in place with an incumbent LEe to modify such an agreement to substitute the
preferable terms included in a later agreement that the incumbent LEe enters with a
subsequent new entrant.3195

1306. Parties' sugestions for the length of time agreemeDts should IeIDIin on file
pursuant to section 2S2(i) range from a reasonable period,3196 UDIiI chaDles in the DelWO!k
adopted for indepeDdent reasons make it no Ionpi' feasible to provide inta'conDection UDder
an agreement,3197 to as long as the agreement remains in operation.Sl• Out of concem that
incumbent LECs might force competitors to renegotiate agreements at unreasonably short
intervals, the SBA argues that there should be no arbitrary limit on the duration of

'110 SBA comments at 18.

'itl SBA comments 81 16-17; see abo R. Koc:h comments at 3.

3192 CompTel comments 81 107.

3193 ALTS comments 81 S4-SS.

3194 14.

311S Jones IntereabJe comments at 36.

31" BellSouth comments at 81·12. GlE IUgested~ .... publicly available for • I'IIIODabIe
period, as Commission requires for AT&T's Tariff 12. OlE c:omments at 83.

3197 Mel comments at 97.

31. Telecommunications RescUers Ass'n comments at 51-52; Tone Warner c:onunenta at 114; Lincoln Tel.
comments at 25-26.
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1307. Several new entrants also raise issues concerning the fllina of aareements
pursuant to section 252(i). Jones Intereable urges us to require that incumbent LECs file
copies of all negotiated agreements at the FCC, as well as at state commissions.3200

1301. AT&T and the Telecommunications Resellers Ass'n believe section 252(i)
requires that interconnection agreements negotiated prior to enactment of the 1996 Ad be
available for use by requesting· telecommunications carriers,3201 while F. Williamson opposes
this view.3202 MFS, NCfA and vmStar urge us to find that section 252(i) applies to
interconnection agreements between adjacent, non-eompeting LBCs.3203 BeUSouth is
opposed.3204

3. DileulioD

1309. We conclude that it will assist the carriers in detamining their Je8PeCtive
obligations, facilitate the development of a single, uniform legal mtelpletation of the Ads
requirements and promote a procompetitive, national policy framework to adopt national
standanIs to implement section 252(i). Issues such as whether section 252(i) allows
requestiDg telecommunications carriers to choose lIDong provisions of prior intercoDnection
agreements or requires theM to accept III entire agreement are issues of Jaw that should not
vary from state to state and are also central to the statutory schane and to the emergence of
competition. National standanIs will help state commissions and parties to expedite the
resolution of disputes under section 252(i).

1310. We conclude that the text of section 252(i) supports requesting camera' ability
to choose among individual provisions contained in publicly filed interconnection agreements.
As we note above, section 252(i) provides that a "local exchange camer sball make available

:sttt SBA comments It 18.

D» Jones Intereable comments It 20.

3201 AT&T comments It 89; Telecommunic:ltioDa JleIeIIen Allin COJDIDCIlts It 52.

32m F. Williamson comments It 5 (quiDg that nothiD& in the 1996 Act requires that exiPina apeaeots be
submitted or resubmitted to a stile oommiuion for IPPfOval). F. WiUiDSOIl fUrther comments tbIt the stItUte
does not permit one party to III existiD& .......t compel reneptiation (Illdlor 1rbi1l'ltioD) under the proc:eclures
in section 252. Jd

DIS MFS comments It 86; NCTA reply It 13; WinStar reply It 19.

DIM BellSouth comments It 64; s. also Rural Tel. Coalition comments It 15·16 (1IIeI'tin& sections 251·252
do not apply to agreements ,between adjacent, non-competing carriers).
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any interconnection, service, or network element provided under an agreement . . . to which it
is a party to any other requesting telecommunications carrier upon the same terms and
conditions as those provided in the agreement."3205 Thus, Congress drew a distinction between
"any interconnection, service, or network element[s] provided under an agreement," which the
statute lists individually, and agreements in their totality. Requiring requesting carriers to
elect entire agreements, instead of the provisions relating to specific elements, would render as
mere surplusage the words "any interconnection, service, or network element." .

1311. We disagree with BellSoutb regarding the significaDCC of the legislltive history
quoted in the NPRM. The Conference Committee amended section 251(g), S. 652'5
predecessor to section 2S2(i), and changed "service, facility, or function" to "interconnection,
service, or element." The House of Representatives' bill did not collUlin a version of section
252(i).3206 We fiDd that section 252(i)'s language does not ditfer substantively from the text
of the SeDate bill's section 251(g). The Senate Commerce Committee stated its provision,
section 2S1(g), was intended to "make interconnection more efficient by making available to
other carriers the individual elements of agreements that have been previously negotiated."3107

1312. We also find that practical concerns support our intelpretation. As observed by
AT&T and. others, failure to make provisions available on an unbuDdled basis could
encourage an incumbent LEC to insert into its agreement onerous terms for a service or
element that the original carrier does not need, in order to discourage subsequent carriers from
making a request under that agreement. In addition, we observe that different DeW entrants
face differing technical constraints and costs. Since few new entrants would be willing to
elect an entire agreement that would not reflect their costs and the specific technical
characteristics of their networks or would not be consistent with their business plans, requiring
requesting carriers to elect an entire agreement would appear to eviscerate the obligation
Congress imposed in section 252(i).

1313. We also choose this interpretation despite concerns voiced by some incumbent
LECs that allowing carriers to choose among provisiODS will harm the public interest by
slowing down the process of reaching interconnection agreements by making incumbent LEes
less likely to compromise. In reaching this conclusion, we observe that new entrants, who
stand to lose the most if negotiations are delayed, generally do not argue that concern over

3D 47 U.S.C. § 2S2(i).

Dl6 Although H.R. 1555's section 244(d) contained aimilar ideas, itl1aDguqe aDd atrue:ture are sufficiently
different from that of section 2S2(i) tbal we do DOt consider section 244(d) to be a prior version of section
2S2(i).

DI'7 Report of the Comminte on CotrllMrce, Sdenct, tWl Transportation on S. 652, S. Rpt. 104-23, l04th
Cong., 1st Seas. (1995) at 21-22.
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